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The following material is pro-
vided for informational purposes
only. Before taking any action
that could have legal or other
important consequences, speak
with a qualified professional who
can provide guidance that con-
siders your own unique circum-
stances.

The ACEC's 2014 Professional
Liability Insurance (PLI) survey
shows that 72% of member en-
gineers carry $2 million or less
in professional liability insurance
limits. Surveys of architects
show similar results. Such limits
have traditionally been consid-
ered reasonable and customary
for all but large design firms with
annual revenues of $50 million
or more . But that may be
changing.

FRIEDMAN Loss Prevention Risk Management Insurers to the AE Community

WHEN CLIENTS ASK FOR

As the economy rebounds and
owners bring more and larger
projects to the table, we've re-
cently noticed that many of our
A/E clients are being asked to
carry higher PLI limits.

What happens should a client
demand that their architect or
engineer have PLI limits of $5
million, $10 million or even $25
million? Some design firms may
feel that higher insurance limits
are only a phone call away, and
they can adjust their fees ac-
cordingly to offset some or all of
the increase in premiums. After
all, wouldn't an insurance com-
pany relish the thought of selling
you more insurance and charg-
ing you more money?
Unfortunately, things are not so
simple.

SKY-HIGH INSURANCE LIMITS

In fact, most insurance compa-
nies would be reluctant to in-
crease your PLI limits beyond
what they consider a reasonable
level. They are concerned that
huge limits make you a primary
target for future project claims.
Therefore, your request for
higher limits may be met with a
flat "no."

So how should you handle a cli-
ent demand for high insurance
limits?

Always Ask Why

Start by determining why the cli-
ent wants higher limits in the
first place.

(Continued on page 2)



It might be that your client sim-
ply thinks higher limits are better
than lower limits and is not fa-
miliar with the PL insurance
marketplace. Sometimes, a
simple explanation that higher
limits are difficult to get, expen-
sive and really not necessary
will do.

In other cases, however, clients
have what they consider valid
reasons for asking for higher
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limits. It's not uncommon for a
client to ask for limits equal to
the construction value of the
project. In such cases, you can
try to reason with the client that
the chances of having a claim
equal to the total value of the
project is miniscule, and that
such high limits are unneces-
sary -- particularly when the re-
quirements are applied to the
contractor, the lead design firm
and all subconsultants. Try to
convince the client that insur-
ance limits should reflect the
reasonable liabilities of each
party to the project, and that lim-
its of $1 million or $2 million
should be more than adequate
for the majority of small to mid-
size design firms.

Clients who are municipalities or
large institutions may have strict
insurance requirements that are
applied to all parties to any pro-
jects. In such cases, it may be
difficult to convince the client to
change policy. This may be the
time to call in some subject mat-
ter experts, such as your agent
or insurance underwriter, to try
to convince the client that their
limit requirements may be ex-
cessive and in need of reconsid-
eration.

A/E firms who are subconsul-
tants on a project may get a de-
mand for higher insurance limits
from the prime designer.

This is typically because the
prime was required to have
higher limits as well, and the
project owner may even de-
mand in their contract high limits
on all subs. In such cases, it
may be time to for all designers
to a project to present a unified
front and seek lower limit re-
quirements from the project
owner.

When Push Comes to Shove
Suppose despite your best ef-
forts to convince the project
owner to reduce its PLI require-
ments the client remains stead-
fast in its demands. Your next
step is to work with your agent
to present the request for higher
limits to insurance underwriters
in the best possible light. When
reviewing the request, the un-
derwriter will consider:

e The project contract. Explain
to your client that chances of
obtaining higher limits will be
greatly improved if the con-
tract does not contain oner-
ous clauses such as one-
sided indemnities or warran-
ties, and includes a limitation
of liability clause.

e Your scope of services. Hav-
ing construction observation
services as part of your
scope could help convince
an underwriter to increase
limits.
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e Your experience with the cli-
ent and with the project type.
A claim-free history working
with this client or on these
types of projects may in-
crease the underwriters com-
fort level.

e Project construction values.
High values on a big project
may help justify the client's
need for higher limits.

Options for Higher Limits
When a client demands higher
PLI limits, your first thought may
be to simply increase the limits
on your current practice policy.
Indeed, with claims severity on
the rise, coupled with the ever-
growing number of projects you
have worked on over the years,
higher PLI limits may be in or-
der.

However, if increasing your ag-
gregate practice policy limits is
not needed for your situation
(outside of pleasing one de-
manding client),

or if the increase in premiums is
simply too big of a hit on your
pocketbook, you can consider
these less-expensive options
that may provide the added pro-
tection a client or prospect re-
quires:

1. Specific-project excess.
With specific-project excess
coverage, you can maintain your
current limits on your practice
policy while purchasing an en-
dorsement that provides a
higher limit to cover a specific
project. For example, you can
maintain a $2 million practice
policy and purchase a $5 million
limit on one project for substan-
tially less than raising your en-
tire policy limit to $5 million.

2. Specific-client excess.
Suppose you find a new client
who wants you to work on multi-
ple projects, but demands
higher insurance limits across
the board.
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Specific client excess is similar
to specific project excess, ex-
cept the higher limits apply to all
projects performed for a particu-
lar client. Again, this increased
coverage is more affordable
than raising your entire practice
policy limit.

3. Split limits. Instead of pur-
chasing a $5 million practice
policy you might purchase a $2
million/$5 million split-limits pol-
icy. Here, the policy limit on a
single claim is capped at $2 mil-
lion, but the total coverage for
any one year is $5 million. This
eliminates the chances that your
policy would be wiped out by
another claim and increases the
chances that coverage will be
there for all of your clients’ pro-
jects.




Ask Us About Project Insur-
ance

There is one coverage option
that can provide a project owner
the higher limits it demands, vir-
tually guarantees that coverage
will be there when needed — and
may actually reduce your insur-
ance premiums. This unique op-
tion is called project insurance.
With a project insurance policy,
the owner realizes the following
benefits:

A single PLI policy for the en-
tire project. All members of the
design team can be covered un-
der one policy, and the insur-
ance limits are dedicated to that
project only.

Full control over policy terms.
The owner chooses the policy
limits and the duration of cover-
age -- often available up to five
years after substantial comple-
tion.

Secure coverage. Most project
policies cannot be cancelled as
long as premiums are paid, pol-
icy conditions aren't breached
and no material misrepresenta-
tions or concealment have been
made on the application.

No premium rate surprises.
The project policy premium is
typically determined according
to a guaranteed rate based on
final construction cost.

Single-point claims responsi-
bility. Insuring the entire design
team with one policy makes it
easier to solve problems with
less finger pointing and more
cooperation.

So what's the catch? Why would
an owner turn down the project
policy option? Typically, project
owners pay for the project poli-
cies, since they benefit most
from the coverage. However,
costs can be offset and shared
with design firms through pre-
mium reimbursements or negoti-
ated lower fees. (Since fees on
the project likely won't be
counted to determine practice
policy premiums, a design firm
saves money on its annual in-
surance costs.)

Unfortunately, insurance compa-
nies have suffered severe
losses on project policies and
have become quite selective in
writing them. Some insurers no
longer issue project policies
and, among those that do, the
cost and the required deducti-
bles can be high. Because we
specialize in professional liability
insurance for design firms, we
can help you determine whether
such coverage is available. We
can also help explain the bene-
fits and costs of the project pol-
icy to your client, coordinate im-
plementation, and provide loss
prevention assistance through-
out the life of the project.

Despite the advantages, owners
may be unwilling to incur the
cost of a project policy. A less
expensive alternative is owner
protective insurance.

The Owner Protective Profes-
sional Indemnity (OPPI) Policy
An owner protective profes-
sional indemnity (OPPI) policy
provides protection for the pro-
ject owner in the form of excess
coverage over and beyond the
architects' and engineers' prac-
tice policies. The design team's
individual practice policies pro-
vide primary coverage and
come into affect first. Then, if
the responsible party's practice
policy limits are depleted, the
OPPI policy covers some or all
of the additional damages, de-
pending on the policy conditions
and limits. This enables the pro-
ject owner to secure the policy
limits they desire for their project
without you having to increase
your practice limits.
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Because the OPPI policy comes
into force only after the practice
policy of the design firm has
been exhausted or is otherwise
unavailable, owner protective
insurance is considerably less
expensive and more available
than a project policy.

OP policies can be purchased
annually or for the life of the pro-
ject. In some cases, retroactive
coverage can be added to pro-
jects already in the construction
phase. Environmental engineer-
ing exposures can also be cov-
ered. "Blanket" OPPI policies
may also be available for an
owner’'s multiple projects.

In most cases, the design firms
must maintain a minimum level
of PLI coverage (often $1 million
to $2 million) on their practice
policies. These limits may be
higher for projects with substan-
tial construction values. Also,
any litigation costs incurred by
the owner to bring the claim are
not covered. Conversely, since
the owner is the named insured
on the project, OPPI limits will
not be depleted by the legal de-
fense fees incurred by the de-
sign firms.

As an example of an OPPI pol-
icy in action, suppose there is a
$1.5 million loss to an owner's
project that is determined to be
the result of the negligence of
the prime architect. The archi-
tect has $1 million in coverage
through a practice policy. The
architect's primary policy would
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cover the first $1 million in dam-
ages and the OPPI policy would
cover the balance of $500,000.
However, if $50,000 of the
losses were made up of the
owner's litigation expense, the
policy would cover only
$450,000.

Not Always The Perfect Solu-
tion

There may be instances where
design firms find themselves be-
tween a rock and a hard place --
the client continues to demand
high PLI limits and you simply
can't find an insurer who will

provide the requested coverage. &

You may lose the project.

In most instances, however, a
solution can be found. Either the
client can be convinced to lower
its demands or we can find you
an insurer who can provide a
solution via higher limits on your
practice policy or one of the in-
novative alternate solutions
we've just discussed.

Finally, if you can find the higher
practice policy limits your client
asks for, consider one final ne-
gotiating stance: Offer to provide
the higher limits at one fee level
that enables you to offset some
or all of the increased premium
you'll have to pay, and offer to
maintain your current insurance
levels at a lower fee. The owner
may just choose the lower fee
and you don't have to raise your
practice policy limits.

Can We Be of Assistance?

We may be able to help you by providing
referrals to consultants, and by providing
guidance relative to insurance issues, and
even to certain preventives, from construc-
tion observation through the development
and application of sound human resources
management policies and procedures.
Please call on us for assistance. We're a
member of the Professional Liability
Agents Network (PLAN). We're here to
help.
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